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the state. The first of those rights is the free exercise of
religion. The role of government is to recognise, protect,
and encourage the free exercise of religion in public life, in
part by forbidding a state establishment of religion.

The First Amendment to the US constitution guarantees

In addition to the constitutional provisions identified above,

law respecting an establishment of religion, or prohibiting

for religious freedom in the United States:

religious freedom, stating that “Congress shall make no

the following statutes are included in the legal framework

the free exercise thereof”. The Fourteenth Amendment

– The Civil Rights Act of 1964 prohibits discrimination “on

1

to the US constitution guarantees the equal protection of

the laws and the right to due process to “All persons born
or naturalized in the United States, and subject to the ju-

risdiction thereof,” including all religious and non-religious

believers.2 Article VI of the US constitution mandates that
“no religious test shall ever be required as a qualification

to any office or public trust under the United States.”3 The

constitutions of the 50 states have similar mandates.

Collectively, these state and federal constitutional provisions guarantee the free exercise of religion for all individuals and religious communities and prohibit an established

religion. The federal Bill of Rights and various states’ Dec-

larations of Rights serve the same purpose: to ensure that
individuals and groups will have legal remedies when gov-

ernments encroach on specified fundamental rights that
exist prior to the state, and therefore are not created by
|
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the basis of race, colour, religion, national origin, or sex”.

Title Seven of the Act “requires that employers reasonably accommodate applicants’ and employees’ sincerely

held religious practices, unless doing so would impose an

undue hardship on the operation of the employer’s business”.4

– The Religious Freedom Restoration Act of 1993 states
that “Government shall not substantially burden a person’s
exercise of religion even if the burden results from a rule of
general applicability”.5 The only cases where the govern-

ment is permitted to “substantially burden a person’s ex-

ercise of religion” is if “the application of the burden to the
person (1) is in furtherance of a compelling government

interest; and (2) is the least restrictive means of furthering
that compelling government interest”.6 Twenty-one states

have also enacted their own Religious Freedom Resto-

– The Religious Land Use and Institutionalized Persons
Act of 2000 prohibits discriminatory land use regulation

against “a person, including a religious assembly or insti-

tution”, and guarantees free exercise of religion to institutionalised persons.8

In the past two years there have been a number of significant court rulings at the United States Supreme Court that
have reaffirmed the primacy of religious freedom in American law, but some significant fault lines have emerged.

In Espinoza v. Montana Department of Revenue, the Supreme Court ruled on 30th June 2020 against the Mon-

tana Department of Revenue and in favour of parents
who sent their children to a religious school that the state

deemed could not benefit from tax credits under the Mon-

tana Tax Credit Scholarship Program.9 The state cited a

nineteenth-century anti-religious statute known as the
Blaine Amendment that forbids the state from providing

indirect or direct aid to religious schools. Blaine amend-

ments were in force in 37 state constitutions and had their
origin in nineteenth-century anti-Catholic prejudice and

campaigns, held throughout the United States, to ensure

that no public funding went to Catholic schools.10 The

Supreme Court’s ruling in Espinoza effectively rendered

Blaine amendments dead letters and was a significant victory for religious freedom.
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ration Acts.7

due to poor performance. The teachers sued the schools

but in their 8th July 2020 ruling, the justices overturned
lower court decisions in favour of the teachers and up-

held the ministerial exception whereby the government
cannot control whom religious schools hire to teach their

students.12 This upheld the principle of freedom of religious
schools.

In a long-running court saga involving the Little Sisters of
the Poor, a Catholic religious order that ministers to the

poor, the sick, and the dying, the Supreme Court ruled on
8th July 2020 in a landmark 7-2 decision in favour of the

free exercise of religion.13 In it, the justices ruled that the

Little Sisters should not be compelled under the federal

Department of Health and Human Services (HHS) mandate to provide funding for contraceptive services through

employer-provided health coverage. The Little Sisters
have fought repeated legal battles in various states for a

religious exemption, a right which was ultimately upheld

by a Supreme Court ruling in 2016 and affirmed through a

change to the HHS mandate in 2017.14 Pennsylvania sued
the federal government to take away the Little Sisters re-

ligious exemption. In the ensuing court battles, two decisions went against the Little Sisters, until their right to free-

dom of religion was upheld in July 2020 at the Supreme
Court.15 In commenting the decision, the Becket Fund, a

religious rights advocacy group, stated that “Winning the

HHS mandate cases sets an important precedent, con-

The decision in American Legion v. American Humanist

firming that federal agencies cannot unnecessarily force

tion’s 2014 campaign to have a war memorial in the form

government goal”.16

Association dealt with the American Humanist Associa-

religious people to violate their beliefs in order to further a

of a Christian cross removed from a site in Bladensburg,

In Masterpiece Cakeshop v. Colorado Civil Rights Com-

Maryland. The case was a test of the non-establishment

clause in the First Amendment of the United States Constitution. In its 20th June 2019 ruling in favour of the Amer-

ican Legion, which defended the Bladensburg Cross and
quashed a Fourth Circuit court decision, the justices ar-

gued that “destroying or defacing the Cross that has stood
undisturbed for nearly a century would not be neutral and

would not further the ideals of respect and tolerance embodied in the First Amendment”.11

mission, the United States Supreme Court ruled on a

highly publicised case that pitted the free exercise rights
of a devout Christian baker, Jack Philips, against the civil

rights of a same-sex couple in Colorado. The couple had
requested that Philips bake a cake for their same-sex
wedding ceremony reception; Philips refused stating that

it went against his beliefs as a Christian. The couple filed
a charge of discrimination based on sexual orientation, a
prohibited ground, through the Colorado Human Rights

The joint decision by the Supreme Court in Our Lady of

Commission. Following the Commission and Colorado

School v. Biel dealt with what is referred to as the “ministe-

ple were violated, the Supreme Court ruled that religious

right to determine whom they employ as teachers. The two

that “under the Free Exercise Clause, a State had a duty

renewed by the two Catholic primary schools in question

religious viewpoint. The Free Exercise Clause barred even

Guadalupe School v. Morrissey-Berru and in St. James

Court of Appeals findings that the civil rights of the cou-

rial exception” which ensures that church schools have a

objections to same-sex marriage are protected views and

cases involved teachers whose contracts had not been

not to base laws or regulations on hostility to a religion or a
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subtle departures from neutrality on matters of religion”.17
The Masterpiece Cakeshop decision was widely portrayed as a victory in the so-called Culture War between

religious conservatives and liberal progressives that has

on the last day of Passover.28 On 20th November 2019,

an Orthodox Jewish man was stabbed repeatedly by an

assailant as he walked to morning prayers in Monsey, NY,
an area with a large Hasidic population.29

gripped American politics and culture for much of the past

On 10th December 2019, two members of a Black Hebrew

the Supreme Court ruling in Bostock v. Clayton County

the JC Kosher Supermarket in Jersey City and fired shots,

40 years. This conflict found further judicial expression in
which addressed whether the term “sex” in the 1964 Civil

Rights Act incorporates sexual orientation as a prohibited ground of discrimination. The court ruled that the Act
18

should be interpreted as such and thus overturned lower

court decisions ruling against Gerald Bostock, a man with
same-sex attraction who challenged his dismissal from

his position with Clayton County, Georgia.19 The case was
widely seen among liberal progressives as a victory for

Israelite group that professes anti-Semitic beliefs entered
killing three people. The assailants barricaded themselves

inside the store and after engaging in a gun battle with
police were later found dead.30

On 28th December 2019, a Hanukkah party at a local Ha-

sidic rabbi’s home in Monsey, NY was interrupted by a
man wielding a large knife. The man stabbed randomly
and injured five people.31

the LGBTQ movement and among many religious com-

The “American Muslim Poll 2019” by the Institute for Social

anthropology and ideology on faith institutions.20

Index, which measures the level of endorsement of five

mentators as opening the door to imposing a particular

INCIDENTS AND DEVELOPMENTS
The Federal Bureau of Investigation’s 2018 Hate Crimes

Statistics Report shows that 1,419 incidents of “hate

Policy and Understanding reported that the Islamophobia

negative public stereotypes of Muslims, saw a rise from 24

to 28.32 In its tracking of hate groups in the United States,

the Southern Poverty Law Center identified 84 anti-Mus-

lim groups operating in 2019.33[FYI -- SPLC, according to

many, is a biased and untrustworthy source.]

crimes motivated by religious violence” were reported by

On 24th March 2019, an arsonist dabbed graffiti on a

dents reported in 2016.22 About 59 percent of the crimes

attack in Christchurch, New Zealand and then set a fire

cent were classified as anti-Islamic, an increase and sig-

2019, at the beginning of the Islamic month of Ramadan,

police in 2018.21 This is an increase from the 1273 inci-

mosque in Escondido, California referencing the mosque

were classified as anti-Jewish, while approximately 13 per

that burnt part of the mosque’s exterior.34 On 12th May

nificant decrease respectively over 2016 figures.23

These figures illustrate a deeply concerning trend in the
United States, namely the growing number of anti-Semitic

incidents, many of them violent. Indeed, anti-Semitic hate
crimes come first after anti-Black hate crimes.24 Accord-

ing to data from the Anti-Defamation League (ADL), an-

ti-Semitic attacks in 2019 were the most ever recorded

an arsonist set a fire that badly damaged a mosque in

New Haven, Connecticut, leaving it unusable.35 On 28th

April 2020, police in Cape Girardeau, Missouri charged a

man in connection with a fire at a local mosque at the beginning of Ramadan on 24th April. The man in question al-

ready had a record of vandalising mosques. The mosque
was declared “a total loss”.36

since records were first kept starting in 1979.25 The ADL

The first half of 2020 saw a spate of attacks on Catho-

rassment against Jews and Jewish institutions in 2019 – a

Lives Matter and related protests against alleged systemic

in overall incidents since 2018.26

pero Serra, the eighteenth-century Franciscan missionary

reported 2,100 incidents of assault, vandalism, and ha-

lic churches and religious sites. In the wake of the Black

56 percent increase in assaults and a 12 percent increase

racism in the United States, numerous statues of St. Juni-

On 27th October 2018, a man entered the Tree of Life
Synagogue in Pittsburgh, Pennsylvania during Saturday

morning Sabbath services; after shouting “All Jews Die”,
he opened fire on the congregation, killing eleven and

wounding six others.27 On 27th April 2019, a young man

entered the Chabad Poway Synagogue in Poway, California and opened fire, killing one person and injuring three
|
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in California, were vandalised. On 13th August 2020, a
statue of the saint was smashed in front of the Serra Re-

treat Center in Malibu.37 On 4th July 2020, another statue

of the saint was torn down by protestors in Capitol Park
in front of the California state capitol.38 During the week of

10th August 2020, the statue of the saint located across
from the San Fernando Mission in Mission Hills was de-
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faced with red paint on the hands and the word “murder-

On 24th April 2020, the Alliance for Defending Freedom, a

2020 protest through the streets of Santa Cruz, protest-

Carolina after it amended its COVID-19 safety restric-

er” spray-painted on the monument.39 During a 10th June

ers vandalised the 230-year-old Mission of Santa Cruz by
spray-painting profanities on the walls of the mission and
a nearby historical plaque.40

Additional attacks on Catholic churches at the height of

the Black Lives Matter movement and related protests in-

Christian advocacy NGO, challenged Wake County, North
tions on 15th April banning drive-in services, tithing (even

if dropping contributions into buckets for later retrieval),
and the reception of communion. As a result of the protest,

Wake County agreed to allow churches to receive tithe
monies and provide pre-packaged communion.45

clude the spray-painting of the word “IDOL” on a statue

On 13th May 2020, Minnesota Governor Tim Walz issued

School in Queens, New York on 10th July 2020. On 11th

businesses, restaurants, and bars at 50 per cent capac-

of the Virgin Mary in front of the Cathedral Preparatory
41

July 2020 in Ocala, Florida, a man drove his van through
the front of the Queen of Peace Church, spread gasoline
in the lobby and lit it causing extensive fire damage. Also
42

an executive order that permitted the reopening of retail
ity, but limited gatherings for public worship to 10 people
with no clear plan for when those restrictions would be
relaxed.46 In response to what they deemed unreasonable

on 11th July the Mission San Gabriel Arcángel founded

restrictions on public worship and a lack of equity, the Ro-

stroyed the timber roof and caused further damage to the

May that they would defy the executive order and resume

in 1771 in Los Angeles was the victim of arson which de-

building. Again, on 11th July, the statue of the Virgin Mary
43

at St. Stephen’s Church in Chattanooga, Tennessee was

knocked off its pedestal and the head struck off. On 15th
July 2020, the front doors of St. Joseph’s Church in New
Haven, Connecticut were spray-painted with various satanic and anarchist symbols.44
COVID-19
The COVID-19 pandemic brought various forms and levels of restrictions on public worship across the United

man Catholic bishops of Minnesota announced on 20th
public Masses across the state with a one-third capacity
limit on worshippers. On 23rd May, Governor Walz issued
an order allowing the resumption of public worship.47

On 3rd June 2020, the Center for Disease Control, a US
federal agency, changed its health advisory, advising

the state and local government to take into account First
Amendment rights regarding in-person worship, and to

ensure greater equity in restrictions on all entities, including places of worship.48

States, beginning in March 2020. These restrictions were

On 4th June 2020, in the midst of Black Lives Matter pro-

agencies of the U.S. government playing a leading role

the right to attend religious services is not equal to ad-

enforced at the municipal, county, and state levels with
at the national level.However, the Trump Administration

tests, Mayor Bill de Blasio of New York City declared that

dressing “400 years of racism.”49 Also, on 4th June 2020

placed very few (if any) restrictions on worship. The se-

Nevada Governor Steve Sisolak permitted businesses

including the number of cases in a given area, health care

to open at 50 percent capacity, while limiting houses of

verity of restrictions was dependent on a variety of factors,
system capacity, etc.

such as pools, spas, gyms, and marijuana dispensaries
worship to 50 people, regardless of size.50

There are numerous documented and undocumented

As of June 2020, Washington State Governor Jay Inslee

practice, even when faith communities were respecting

keeping churches at 25 per cent; he also threatened to file

cases of government overreach in restricting religious

public health restrictions. There are also numerous examples of inequity between how places of worship were

treated vis-à-vis other public indoor spaces, and inequity
across jurisdictions.

Faith communities have responded in a variety of ways to
the restrictions, including legal action and, in some cases, civil disobedience. Below are just a small sample of

COVID-19-related incidents impacting religious freedom.

A number of NGOs have begun documenting these cases.

allowed businesses to open at 50 percent capacity while

more serious civil and criminal charges against churches
than against breweries or marijuana dispensaries if they
failed to respect restrictions.51

On 22nd September 2020, the Capitol Hill Baptist Church

filed a lawsuit against the Mayor of Washington, D.C. for
encouraging large protest gatherings while denying the

church’s request for a waiver of the 100-person rule, de-

spite the many safety precautions it implemented.52 On 9th
October 2020, Judge Treavor McFadden finally accepted
Religious Freedom in the World Report 2021 |
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the church’s motion for injunctive relief, allowing it to hold

non-violent, and sincerely held differences in theology, an-

wearing.53

then religious freedom is threatened.

socially distanced outdoor services with compulsory mask

thropology, and politics can co-exist in the public square,

On 6th October 2020, Jewish groups in Rockland Coun-

Another significant concern is the increasing violence and

“streak of anti-Semitic discrimination” in relation to the

Jews. Such resurgent anti-Semitism and growing anti-Ca-

ty sued New York Governor Andrew Cuomo, alleging a
way the governor established COVID “red zones” aimed

at reducing the spread of the virus. The targeted areas
are predominantly Orthodox Jewish areas with in-person
meetings restricted to a maximum of 10 people.

54

On 12th October 2020, Governor Cuomo and New York
City Mayor Bill de Blasio blamed Orthodox Jews for a rise

in COVID-19 cases and used physical scare tactics and
threats of complete closure of synagogues if they celebrated the festival of Sukkot.55

On 25th November 2020, the Supreme Court ruled in
Roman Catholic Diocese of Brooklyn v. Cuomo that the
New York Governor’s executive order violated a “minimum
requirement of neutrality” by “singling out houses of worship for especially harsh treatment,” while allowing secular

businesses categorized as “essential” to function. For this
reason, the Court ruled that the restrictions must meet a

test of “strict scrutiny.” The Justices noted “the loss of First
Amendment freedoms, for even minimal periods of time,

unquestionably constitutes irreparable injury.” Lastly, the
Court determined that the government did not claim that
attendance at the worship services resulted in the spread
of disease and therefore had not demonstrated that the injunctive relief would harm the public. Therefore, the Court

held that enforcement of the restrictions on the religious
services must not be imposed.

PROSPECTS FOR RELIGIOUS FREEDOM
Religious freedom remains a fundamental right in the United States. The recent aforementioned Supreme Court decisions demonstrate this. However, the tragic politicisation
of this freedom between conservatives, many of whom are

members of faith communities, and progressive liberals

has the potential of causing profound harm to Americans’
collective life and inflicting deep wounds on American democracy.

The major fault lines are cultural-political, around same-

sex marriage, gender ideology, LGBTQ claims, individual

freedoms and state power. If there is no new and broader recognition across ideological lines that well-founded,
|
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harassment targeting Jews, especially visibly religious
tholicism and anti-Muslim sentiments should be viewed

as symptomatic of growing intolerance in American society. Concerted public action must be taken at all levels of

American public life, especially at the level of local com-

munities, to foster renewed respect for religious freedom
as a marker of human dignity.
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